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FMLA Coverage

• FMLA for covered
employers has:

– A lower eligibility threshold
in terms of incapacity
(a mere “serious health
condition”).

– An unforgiving requirement
that leave be provided.

– A firm and clear limit on
the amount of leave --
12 weeks.

• The Family Medical
Leave Act (“FMLA”)
is a “floor and not a
ceiling” to the
amount of leave.
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ADAAA Coverage
• ADA Amendment Act (“ADAAA”) covers more employers.

• Requires that an employee must be disabled (impaired in
major life activities) or have a record of disability or be
perceived as disabled to garner protection.

• Amount of leave that must be granted, or the attendance
irregularities that must be overlooked, are both
amorphous and fact dependent.

• Medical leave 12+ weeks can be required.

• Attendance irregularities accepted if
qualifying as “reasonable accommodations”
and not employer undue hardship.
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ADAA Disabilities Rising

ADAA Changes

FY 2008 FY 2009 FY 2010 FY 2011 FY 2012 FY 2013

19,453 21,451 25,165 25,742 26,379 25,957

20.4% 23.0% 25.2% 25.8% 26.5% 27.7%

• According to EEOC data:

– Raw numbers of disability charges filed
are rising.

– Percentage of disability charges compared
to all charges filed, continues to rise.
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Medical Leave and Excused
Absences as Accommodation

• “Qualified individual with a disability”

– Employer has reasonable notice.

– Accommodation necessary to enable
employee to perform job’s essential
functions.

• ADA paradox

– Employers challenged medical leave as an
accommodation, because leave allows the person to not
perform any of his/her job functions, if only temporarily.
o Cehrs v. Northeast Ohio Alzheimer’s
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Attendance as an
Essential Job Function

• Plaintiffs argued that regular and predictable
attendance was not an essential job function.

• Most Circuit Courts held otherwise.
– Colón-Fontánez v. Municipality of San Juan

– Vandenbroek v. PSEG Power CT LLC

– Tyndall v. Nat’l Educ. Ctrs, Inc. of Cal.

– Hypes ex rel. Hypes v. First Commerce Corp.

– EEOC v. Yellow Freight Sys., Inc.

– Browning v. Liberty Mut. Ins. Co.

– Mason v. Avaya Commc ’ns, Inc.

– Davis v. Fla. Power & Light Co.
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Attendance as an
Essential Job Function (continued)

• A few Courts suggest that in some jobs in some
contexts regular work attendance may not be
essential.

– Humphrey v. Memorial Hospitals

• In April, EEOC successfully argued that regular
attendance at work is no longer
an essential function of most jobs.

– EEOC v. Ford Motor Co.
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Court Observations:
EEOC v. Ford Motor Co.

When we first developed the principle that attendance is an
essential requirement of most jobs, technology was such
that the workplace and an employer’s brick-and-mortar
location were synonymous.

– Technology advancements.

– More employers and employees utilize remote work arrangements.

– Attendance at the workplace can no longer be assumed to mean
attendance at the employer’s physical location.

The law must respond to the advance of technology in the
employment context, as it has in other areas of modern life,
and recognize that the “workplace” is anywhere that an
employee can perform job duties.
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Decision Vacated

• Eventual outcome is in doubt.

• Court’s opinion portends, perhaps, a “flexible”
approach to attendance that can create serious
issues in leading an effective organization.
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Inflexible
Fixed-Leave Standards

and the EEOC
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Inflexible Leave Standards

• Supervalu/Jewel/Osco

– $3.2 million under a consent
decree for disability bias.

• Sears, Roebuck & Co.

– $6.2 million under a consent
decree in 2009.

Employees have paid millions
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No-Fault Attendance
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Verizon Settlement

• Agreed to pay $20 million to settle
a nationwide EEOC disability suit.
– Verizon allegedly denied reasonable

accommodation to employees and disciplined or fired them
pursuant to no-fault attendance plans.

• EEOC assertion:
– “Flexibility on leave can enable a worker with a disability

to remain employed and productive – a win for the
worker, the employer and the economy.

– By contrast, an inflexible leave policy may deny workers
with disabilities a reasonable accommodation to which
they are entitled by law, with devastating effects.”
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No-Fault Attendance Guideline

• EEOC: If an employee with a disability needs
additional unpaid leave as a reasonable
accommodation, the employer must modify its
“no-fault” policy to provide the employee with the
additional leave, unless it can show that:

1. There is another effective accommodation that would
enable the person to perform
the essential functions of his/her
position or

2. Granting additional leave would
cause an undue hardship.
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No-Fault Attendance Guideline
(continued)

• EEOC maintains that an employee with a disability
who was granted leave is entitled to return to his or
her same position unless the employer
demonstrates that holding the position
would impose an undue hardship.

• If the employer cannot hold the position
during the entire leave period, the employer
must consider whether it has any vacant,
equivalent positions where the employee
is qualified for reassignment.
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Indefinite
or Lengthy Leave
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Reasonable Leave
is Usually Certain and Brief

• No precise limit on leave.

• Corporate policy guide is useful.

• Failure to get information and engage in the
interactive process will nearly always result in liability.
– Dunn v. Chattanooga Pub.

– Robert v. Bd. of Cnty. Comm’rs of Brown County

– Attiogbe-Tay v. S.E. Rolling Hills, LLC

– DeLeon v. Eli-Lilly & Co.

– Farran v. First Transit, Inc.

– Wilson v. Sedgwick Claims Mgmt, Inc.

– Jarrell v. Hospital for Special Care
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Light Duty Cannot be Indefinite

• Whitmeyer v. R & O Construction, Inc.

– District Court found that the employee needed to
provide an expected return to work date and assure
the company that she would eventually be able to
resume the full duties of her job with or without
accommodation.
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Extension in Short-Term
Disability Leave Not Reasonable

• Brangmand v. AstraZeneca

– Drug company worker with PTSD.

– The employer had twice extended
her leave.

– The Court granted summary
judgment because “the ADA does
not require employers to grant
indefinite or opened-ended
disability leave.”
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Repeated Renewed Leave
Requests = Indefinite Leave?

Casteel v. Charter Communications, Inc.

• A district judge denied summary judgment to an
employer who argued that repeated renewed
leave requests constituted a need for indefinite leave.

• Court noted that while indefinite leave is not required, there is a
question of fact as to whether she sought indefinite leave.

– “Despite missing two prior return-to-work dates, the February 4, 2010
date is evidence, at least at the time of termination of her employment,
that an accommodation existed at which time Casteel would be able to
return to work.”

• The Court ignored the subsequent years of incapacity, observing
the determination is made at time of termination and not
thereafter.
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Rolling Leaves

• Plaintiffs’ attorneys and physicians understand that
an indefinite leave request is not reasonable.

– They often secure or issue a series of
leaves for a definite period.

• EEOC:

– Employers may ask the employee
about why the original prediction for the duration of
leave is incorrect and why more time is needed.

– There is no rule as to how many “rolling leaves”
constitute an indefinite leave.

– Employer can accept risks and deny further leaves.
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Limited Leave May Be Reasonable

• Reed v. Jefferson Parish Sch. Bd.

– A teacher requested two additional
weeks of leave after her maximum
six month leave expired.

– The employer argued the teacher was
no longer “qualified” because she would
not meet the essential function of attendance.

• Court concluded that the employer could not prove
that with two weeks additional leave that she could
not meet the essential function of attendance.
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Navigating the
Interactive Process

Navigating the
Interactive Process
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Additional Leave or
Attendance Policy Exemption

• If requested by an employee, employer
should engage in so-called interactive
process.

– Requests need not be in writing nor invoke
the ADA or “accommodation.”
o ADA does not require the employer to guess

about the accommodation needs.

– For employee adjustment requests due to a
medical problem, employers should begin
an ADA analysis that may include the
interactive process.
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The Process

Employer should:

• Meet with employee.

– Preferably a witnessed conversation.

• Analyze the essential job junctions.

• Identify barriers to performance.

• Explore effective accommodations.

• Document the process.

• Have the employee sign or initial
the resultant work.
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The Process: Possible Breakdowns

• Employee-caused breakdowns.

– Prohibiting the employer from contacting the
employee’s physician.

– Refusing to discuss a condition or limitations, or
refusing to respond to reasonable requests for
information.

– Ward v. McDonald
o Employee cannot insist on a

particular accommodation.

o They are only entitled to a
reasonable accommodation.
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The Process: Possible Breakdowns
(continued)

• Employer-caused breakdowns.

– Can result in liability.

– Gilreath v. Cumberland Cnty. Bd. Of Educ.
o The burden is on the employer to

prove undue hardship and this is
always analyzed in a case-by-case
method.

o While undue hardship can take
many forms, accommodations that
unduly burden other employees
or which violate a collective
bargaining agreement seniority
provision, are often found to be undue hardships.
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Distinguishing Between
Conduct and Manifestation

• Some plaintiffs argue that misconduct or other
behaviors or characteristics are a mere
“manifestation of the disability” and therefore
immune from sanction.

• Bailey v. Real Time
Staffing Services, Inc.
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Adjustment to Medication

• Ortiz v. Board of Education of Chicago

– A school safety worker with a major
depressive disorder was fired by the
city after he brought a raw steak and
alcohol to work following a medical
leave.

– Bizarre behavior was a manifestation of
his disability and the result of drugs.

– Employer should have given the
employee an additional period to
adjust his medications.
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Failure to Advise of Vacancies

• Suvada Gordon Flesch Co.

– An employee who resigned on the day she
told her supervisor that she had cancer and
asked about the availability of “easier jobs”
started an ADA claim.

– Conversation with the supervisor trigged a
duty to engage in an interactive process.

– The supervisor should have directed
the employee to the HR website for
available job openings.
o Failure to do so caused an employer breakdown

in the interactive process.
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Letter from Physician
Triggers Interactive Process

• Huiner v. Arlington School Dist.

– Art teacher’s contract non-renewed
after she requested accommodation
for anxiety and depression.

– Letter submitted by physician
suggesting possible modification of her work triggered
the duty to engage in the interactive process.
o Suggested accommodations quite extensive and preposterous.

– The simple act of requesting the accommodations
required defendant to initiate an interactive process.
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Questions?

Mark J. Stepaniak

Taft Stettinius & Hollister LLP
425 Walnut Street, Suite 1800

Cincinnati, Ohio 45202

(513) 357-9398 / stepaniak@taftlaw.com


